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Printed in the Year M, dcc,xx&v11, 


To His Grace, the 


Lord LIEUTENANT 


My Losp, ; 


HE little Diſſertation fol- 
lowing, which J take the 

Liberty to Dedicate to your 

Grace, bo not, (tho it is likely it 
needs it) idly ask your Protection 
againſt the Criticks, but againſt the 
injudicious Friends, and real Ene- 
mies of that Country; over which 
you preſide. Your Grace's Appro⸗ 
bation wou'd afford infinite Pleaſure 
to the better Part of the Nation; 
who have long wiſh' d for a Redreſs 
of the G complain'd of in 
theſe Papers, and who are perſuaded 
your Grace cannot neglect what you 
A 2 _ approve 


DEDICATION. 
approve. If upon peruſal, it ſhall 
appear that the Diſorders we ſuffer 
by the Conſtitution of a Petty Jury, 
are worthy of . your Grace's No- 
| tice, there is good reaſon to hope 
that you will, either recommend 
the Greek and Roman Remedy pro- 
poſed for them, or think of ſome 
other that ſhall ſeem better fitted 
for the Purpoſe. I will be ſo bold 
as to ſay, that if your Grace laid 
a Scheme of that Nature before 
the Parliament of Treland, your 
Recommendation, and the Expe- 
diency of the Thing itſelf, wou'd 
carry it through. It is the Opini- 
on of the Nation that we ſhall have 
as much reaſon to remember the 
Adminiſtration of the Duke of 
_ Devonſhire with Gratitude, as we 
now do that of the Duke of Dor- 
fer. But it wou'd be the diftin- 
guiſhing Glory of his Government, 
if while he is Lord Lieutenant, the 
People of Ireland ſhou'd change, 
the Gozhick Conſtitution of a Petty 


Jury, 


DEDICATION. 


il 


Fury, to which there are mang 
and weighty Objections, for the 
Method practiſed by the Athenian 
and Roman People iti adminiſtring 
the ſame Power that is committed 
by the Conſtitution to our's, than 
which Method, nothing of human 
Invention has yet appear'd more 
perfect. However that, and the 
Freedom, with which, tho un- 
known, I have preſumed to addreſs 
you, are moſt humbly ſubmitted to 
your GRACE, by 


Your GRACE s 


Mot Obedient, 


Moſt Devoted, ec. 
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DISSERTATION 


ON THE 


ConsTITUTION and Err ETS 


PETTY JURY. 


HERE is a Sort of an Eccleſiaſtical 
Saying in every Body's Mouth; The 
nearer the Church, the farther from 
God. Perhaps if this Civil one were 
introduced it wou'd not be amiſs ; The nearer the 
Court, the farther from Right. It is a common 
Obſervation, that there is no where more filch- 
Ing, and picking of Pockets, than at the Exe- 
cution of a Felon. For the Truth of this we are 
to credit thoſe who frequent ſuch Entertainments. 
But I can aver upon my own Knowledge, that 
in no Place more Tricking and Diſhoneſty is 
learn'd and practiſed, than in and near our Courts 
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of Juſtice, as they are call'd; I don't mean, 
that the Goal, which generally makes a Part of 
the Court-houſe, is a Seminary of Thieves, and 

a Kind of College where the Arts of evading 
Law, and eſcaping Juſtice may be eaſily and 
cheaply learned by the Dregs of the People. 
What I mean is that in the Court itſelf, where 
the Law is explain'd and Cauſes try , the 
wealthier Kind of People are taught a more re- 
fined Syſtem of Arts, by which Property may 
be confounded in a creditable, and Bloodſhed in 
an honourable Way. 

Having liv'd for this four or five Years in an 
Aſſize Town, and having not only converſed a 
good deal with the People, but alſo attended at 
many Tryals of different Kinds, I have had 're- 
quent and flagrant Opportunity of obſerving, 
that for one that obtains Juſtice, an hundred are 
taught Injuſtice at an Aſſizes. This I will not 

Charge, as is generally done, on the periodical ' 

Flight of powder'd Practitioners that circulate 
with our Judges, and to make Law the more 
neceſſary, endeavour to baniſh Religion from 
among our Country Gentlemen, who, being o- 
bliged to take that Matter upon Authority, had 
rather truſt to a Lay-brother, than him that gets 

the Tythes. Many of theſe People, it is true, 
who have learned to talk, do ſome Hurt, They 
lap the only F oundation of Honeſty, by under- 
mining Religion ; and every body knows the 

leſs Honeſty the better for them. | 

The general Decay of Juſtice muſt be owing 
to ſome Cauſe more powerful, and more nearly 
concern'd. in the Adminiſtration of our Laws. 
Lam afraid the Conſtitution of a Petty Jury is 

cChiefly to be blamed for it. However, whether 

irt is or not, will perhaps be:tzr appear * Ex- 
amination. 
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A Petty Jury conſiſts of twelve Men, who 
are obliged upon Oath, well and truly to try, 
and true Deliverance make of ſuch Cauſes as are 
brought before them. Their Tryal and Delive- 
rance is to be the Reſult of the Evidence pro- 


duced by either or both Parties in the Debate. 


As ſoon as they nave heard the Witneſſes exa- 


min'd, they are ſhut up in a cloſe Room, and 
one ſet to keep the Door, who is ſworn to fuf- 


fer neither Meat, Drit.k, Fire, nor Candle to 


be carried in to them, ncr any of them to go 
out thence, till they are ready to give a Verdict, 
in which they muſt be unanimous to a Man, or 


it is not deciſive, If there be but one who diſ- 


ſents from the Opinion of the Reſt, they are all 
confined under the aforeſaid Difficulties till he 
agrees, nor can they be ſet at Liberty, till the 
Judge is out of the County. 

Such is the Conſtitution of a Petty Jury, which, 
were it ſhewn to ſome one, who had never heard 
of a Jury before, wou'd probably appear a very 
unpromiling Inſtrument of Juſtice. The Ne- 
ceſſity that the whole Number ſhou'd be unani- 
mous is the firſt thing that wou'd ſhock him. 
Some Caſes indeed are made fo plain by the E- 


vidence, that all Mankind mult agree about them; 
but there are infinitely more Caſes where the 


Evidence is neither ſo clear nor full, but that of 
{ix who attend to it, one or two wou'd differ 
from the reſt, at leaſt till they had conferr'd. 
And it ſhowd ſeem no leſs improbable that 
conferring ſhou'd reconcile them. Every one who 
is in the leaſt acquainted with human Nature, 
knows, that to perſuade or convince is a very dif- 
ficult Undertaking, and that the Difficulty is 
ſtill incomparably greater, when the Reaſons, the 
Opinions, the Prejudices, and perhaps Interefts 
of one Man are to be beat down, and thoſe of 

another 
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(10) 
another erected in their Place. We ſee that in 
mere ſpeculative Diſputes the Shame of a De- 
feat, and Thirſt of Victory are alone ſufficient to 
make them endleſs. _ 

It may be objected here that the Oath of a 
Petty Juror, and the Senſe of his Duty will pro- 
bably take off thoſe Byaſſes from his Mind, and 
leave him at Liberty to hear Reaſon, and to 
form a fair and candid Judgment. He that 


| knows Mankind, knows the Caſe to be other- 


wiſe in general. In moſt Men Paſſion and Inte- 
reſt are ſyperior to Principle, and govern with- 


out Diſguiſe. In many they conceal themſelves 


under a Show of Reaſon, and ſo impoſe upon 
Conſcience. But in thoſe few, that are ſway'd by 
Conſcience, if their Oath rids them of Prejudices 
and Attachments, it ſubſtitutes in the room of 
them ſuch a ſcrupulous and timorous Exactneſs, 
as will make it very hard for them to be deter- 
min'd either by their own or other People's Rea- 
ſonings ; inſomuch that if we cou'd ſuppoſe a Ju- 
ry of ſuch, the Caſe muſt be extremely clear in 
which they cou'd agree. A Man of Candour. 
frequently finds it difficult to decide a doubtful 
Caſe within himſelf. If in one Mind there is ſo 
much room for Debate and Doubt, what muſt 
there be among twelve, whole Ways of thinking 
are at leaſt as peculiar and individual as their 
Faces ? 

How rare a Thing is it to ſee a Company of 
four or five agree about ſuch Points as happen to 
be debated among them? It is well if they can 
bring their various Sentiments under two oppo- 
ſite Opinions. I ſpeak this of Companies made 
up of People upon an Equality with one ano- 
ther. Even when the Fortune or reputed Under- 
ſtanding of one makes him a Dictator to the reſt, 
his Opinion is only complimented with a 8 
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Concurrence. But when a Man is ſenſible that the 
Property or Life of his Neighbour, and his own 
Soul, are all riſqued upon the Juſtice of his Ver- 
dict, then if there is either Senſe or Conſcience 
in him, they will oblige him to examin with 
the greateſt Nicety, and judge with the utmoſt 
Circumſpection. And what will be the Effect 
of all this ? Why, in ſome Caſes, and in ſome 
Minds it will be attended with ſuch Doubts and 
Scruples as the Man himſelf can never determin, 
tho he call in all the Aſſiſtance of other People. 
But in others, ſuch a nice and ſevere Diſquiſition 
will end in an Opinion fo rivetted that no Argu- 
ments nor Perſuaſions will be able to get the bet- 
ter onꝰt. In either Caſe there will be no Deter- 
mination; or if there be, it will be againſt the 
Conſcience of ſome in che Number. In ſhort, 
if a Man is more concern'd to examin with 
Care, and judge for himſelf upon Oath, than 
without it, it follows that Opinions, form'd at 
ſuch a Peril of his Soul, will be lefs accommo- 
dated to the Opinions of others, and yield with 
infinitely more Reluctance to Perſuaſion, than 
ſuch as he is accountable for only to his Under- 
ſtanding, which, nevertheleſs, few Men know 
how to ſurrender, 

It is plain that the Gothick Compilets of this 
Conſtitution have taken all the above-mentioned 
Difficulties for granted, by the Means they have 
uſed to procure Verdicts notwithſtanding. The 
twelve Men are to be kept cloſe in the moſt un- 
comfortable Confinement till they can agree. 
They are to have neither Meat, Drink, Fire, 
Candle nor Eaſement, unleſs their Porter is fo 

_ Charitable as to damn his Soul for their Relief, 
till they can all think one Way. The Contrivers 
of this Expedient being ſenſible that there is a ve- 
ry ſtrict Connection between the Mind and Body 


of 


(12) 
of Man, and not knowing how to ſtrike imme-_ 
diately at the Mind, play'd their Engine againſt 


the Body, by diſtreſſing of which they propoſed _ 


to reduce Reaſon and Conſcience to a proper 
Pliancy. It is manifeſt, that in this they took 


more Care to have a Verdict, than that Juſtice 


ſhou'd be done, tho' the latter was the only End 
to be obtained, and the Jury itſelf but the 


Means. 


I believe there cannot be an Inſtance given of 
a more barbarous Attack upon Reaſon, or great- 
er Violence done to the Conſcience. The Body 
is to be ſtarv'd, and the Life put in imminent 
Danger in order to bring over the Underſtanding, 


while its real Determination is ſuppoſed to be 


withheld by Conviction, and its outward Aſſent 
by an Oath, Is it not as monſtrous to conſult 


| Juſtice by forcing an Unanimity in this Manner, 


as to force Uniformity by Perſecution, in order 
to the Advancement of Religion ? By thus lay- 
ing a Weight upon the Body, the external Aſ- 
ſent is brought over, while Conviction and Con- 
ſcience ſtare it full in the Face. I fancy it muſt 
be entertaining enough to obſerve the Sentiments 
of a Jury that differ'd widely at its firſt going 
out, drawing nearer and nearer to each other as 
the Reaſons, offer'd by the Appetite and Sto- 
mach grow ſtronger and ſtronger, till all their 
Differences being devour'd, as it were by Hun- 
ger, are digeſted and done away, and the Opi- 
nion of him or them who are leaſt dependant 
upon Meat and Drink, is returned as the unani- 
mous Opinion of chem all. What are Reaſon 
and Principle in the Way of Hunger, that breaks 
through Stone Walls? 

Such wou'd be the Objections of one, who ne- 
ver heard of a Jury before, to the form of our Pet- 


ty ) ury, from the mere Nature of the Thing itſelf. 


It 
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It may be aſk'd then, how ſuch an unreaſonable 
Scheme for the Adminiſtration of our Laws 
came to take place among us, and what induced 
the Nation to ſubmit the Bulk of all its Buſi- 
neſs, the Properties, Liberties, and Lives of the 
Subject, to a Contrivance ſo misſhapen and fo ill 
concerted ? It is not unlikely that the ſame Cauſes 
which uſually produce unjuſt Laws, or partial 
Schemes of Government had their Share in the 
Production of this, If it is very liable to Intereſt, 
and can be eaſily made to ſerve the Occaſions of 
the leading Man or Party in a Country, as I ſhall © 
ſhew preſently, this might have help'd it into 
Practice at firſt, and ſupported it afterwards, It 
is certain however, that it is of Gothick Original, 
and that it was invented, and at firſt practiſed 
a rude and barbarous People, little ſkilPd in the 
Art of Government. Beſides, at its firſt Inven- 
tion it might have had a more tollerable Form; 
taken all together, it ſeems to have been the in- 
conſiſtent Work of different Ages, if not of dif- 
ferent Intereſts, It is probable that at firſt, it 
was only a Court of twelve Men, who were to be 
unanimous, or there could be no Verdi&; but 
without an Oath, without Confinement, &cc. 
which ſeem to have been added afterwards, in 
order to force a Verdict, and yet provide for an 
honeſt one, as well as poſſible. It was brought 
into Great Britain by the Anglo-Saxons, to whoſe 
Government and Laws it might have been better 
adapted than to ours; it certainly was, to their 
Religion: They were Heathens, among whom 
the Obligation of an Oath could neither have been 
lo ſacred, nor ſo binding as among Chriſtians, 
truly ſuch. When they became Chriſtians, they 
were too tenacious of their old Cuſtoms and Pri- 
vileges, to lay this Form aſide, tho' the neceſſary - 
Unanimity on the one Hand, and the dreadful 

d Obliga- 
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Obligation of an Oath on the other, rendered it 
then ſo inconvenient. The Sufferings of the 
Engliſh under the Norman Kings, among which 
we may reckon as chief, the Abolition of their 
antient Laws, which had been lately reduced to a 
Body by Edward the Confeſſor, were ſo great, 
that they thought themſelves happy in the Reſti- 
tution of them by the Charter of Henry the Firſt, 
At ſuch a Juncture, had there been greater De- 
fects than this we are complaining of (and greater 
are ſcarce poſſible) they would have made no Scru- 
ple of embracing them accompanied with their 
antient Liberties and Laws. | | 
Thus the Petty Jury, . as we now have it, 
ing introduced Piece by Piece, came down 
to us as a Part of our Conſtitution; and as it 
was always ſuppoſed to be the chief Founda- 


tion of the People's Privileges, it was not to 


be expected that the People ſhould deſire to 
ſee any Alterations made in it. Tho' if it 
can be ſhewn that its Form is ſuch as expoſes 
the Bulk of the People to the Iniquity and 
Oppreſſion of their petty Tyrants, more than 
it guards them againſt the Power of the Crown, 
they will have but little Reaſon to glory in 
It as the Baſis and Bulwark of their Pri- 
vileges. „ 3 bo, : 
To effect this, it will be ſufficient to prove 
by Experience, and from its own Nature, 
that it has the ſtrongeſt Tendency to render 
Perjury and Partiality familiar to the Com- 
mons in general, and to exclude thoſe from 
ſitting as Jurors, whoſe Conſciences are not to 
be corrupted by any Means. For wherever 
this 1s the Caſe, wherever Oaths are made light 
of, and common Honeſty deſpiſed, wherever 
good and honeſt Men, whoſe Conſciences are 
governed by Religion, are ſhut out from the 
| Admini- 
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| „ 
Adminiſtration of the Laws, and the Admini- 
ſtration left only to ſuch as have nothing to con- 


ider but how to ſerve themſelves, or thoſe who 
can ſerve them again, there Privileges, and Li- 


berties, and Rights are a mere Jeſt. The great 
Man, or the ruling Party diſpoſes of every thing 
at Diſcretion. | ; « 

But to the firſt Point, viz. That a Petty Jury 
tends ſtrongly to render Perjury and Partiality fa- 
miliar to the Commons in general, or the People. 


It is a conſtant Practice, when any one diſſents 


from the Opinion of his Brother Jurors, firſt to 
endeavour to reduce him by the ſtrongeſt A 

ments they can offer; if thoſe don't take effect, 
the next Expedient is teizing; If Conviction and 


. Conſcience ſtill hold out, (and in Reaſon and Cha- 


rity thoſe ought to be ſuppoſed as the Principles 
of an Oppoſition ſo very inconvenient and preju- 
dicial to himſelf) then he is to be repreſented to 
the World as a Wretch of a moſt perverſe and 
crooked Diſpoſition, as ſtiffned by a Bribe, or 
partial to the wrong Side againſt Juſtice and his 


Oath, in ſhort, as a Man with whom Buſineſs 


cannot be done, nor Meaſures taken. This Cha- 
rafter is fixed on him as a Brand by which other 
Sheriffs are warned to avoid him, and his Coun- 
trymen ſo frightned, that no Body cares to be 


on the ſame Jury with him again. Beſides as he 


can ſerve no Body, no Body will ſerve him. As 


he has oppoſed the reigning Intereſt, it will not 


fail to oppoſe him, whenever it is his Misfortune 
to have any Buſineſs of his come before a Jury. 
All theſe Conſiderations, added to Hunger, Cold, 
Confinement, and Darkneſs, beat ſtrongly againſt 


his Conſcience. He muſt be a little Hero to bear 


up and combat ſuch a frightful Muſter of almoſt 
every Thing that can hurt him in this Life. There 
is nothing more rare than ſuch a Spirit. Not- 

| | withſtanding 
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withſtanding all the Difficulties in the way of 
Unanimity, ariſing from Diverſity of Opinion, 
and the ſolemn Ties of am Oath, we ſee the Dif- 
ficulties and Terrors juſt now mentioned, on 
bother Side, prevail ſo over them, as to bring 
the Jury (unleſs it be once in a thouſand Times 
that they ſtay out a little while for Decency's 
ſake) to a ready and chearful Agreement. Buſi- 
neſs is diſpatched, and Right ſettled, with almoſt 
as much Expedition, as if che Determination were 
lodged in the Breaſt of one ſingle Man; and we 
are agreeably ſurprized, to ſee Cauſes of the moſt 
doubtful and difficult Nature, decided in a few 
Minutes by twelve Men, any two of whom could 
find Matter of many Hours Diſpute in any ordi- 
nary controverted Point, where neither their diſ- 
cernment is awaken'd by an Oath, nor their Cau- 
tion by a ſenſe of Juſtice. That the Deſire of 
doing Juſtice ſhould make one leſs ſcrupulous, 
and an Oath leſs conſcientious, is ſurpriſing ; or 
that where there are more Scruples, there ſhould 
be fewer Doubts; where more Conſcience, leſs 
Debate and Diſquiſition, is what from a Know- 
ledge of Mankind, one would not expect. Nor 
indeed are, thoſe Cauſes of Nicety and Diſpute 
' in all other Caſes, the Cauſes of Agreement in 
1 this, no, in this they are no Cauſes at all; they 
don't interfere ; they are ſuperſeded by the Fear 
of being out- law'd, in the Manner mentioned 
above, or by a Willingneſs to court the reigning 
Intereſt. Theſe Principles are to be thank'd for 
all that e with which our Differences are 
decided by Petty Juries. The Ends theſe aim at 
are well known and eaſily agreed upon. | 
As ſoon as any one has once or twice made a 
Sacrifice of his Conſcience to the aforeſaid Conſi- 
derations, he is then qualified for Buſineſs, he 
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ſuch terrible Crimes as he took them for at a 
Diftance ; he is prepar'd to uſe them on other 
Occaſions as well as on a Jury, whenſoever his 
own [Intereſt or the Service of his Friends, which 
to him, (generous Man!) are the ſame Thing, 
ſhall require it. His Conſcience, a little Re- 
fractory at firſt, being now back'd and bitted by 
his Intereſt, trudges on quietly thro* Thick and 
Thin, and is ſo very tame, that it will without 
wincing in the leaſt, ſuffer him now and then to 
take up a Friend behind him in a dirty Road. 
This Gentleman thus qualified, and with this 
happy Turn to Buſineſs ſhews a particular Zeal 
for the Service of his Country. He is never 
wanting to the Sheriff nor his Friends. You ſee 
him buſtling and ſqueezing forward into the Eye 
. of the Court, ready to anſweraloud to his Name, 
and catching at the Book, when he comes to be 
ſworn, with an Eagerneſs that ſhews he has the 
Buſineſs of the County at Heart. 
Now as almoſt all our Squires and Freeholders 
take their Turns to ſit on the publick Buſineſs as 
Petty Jurors, ſo they have all an Opportunity of 
qualifying themſelves as aforeſaid, I ſubmit it 
now to all the Candid and Obſerving, whether a 
Petty Jury may not be look'd on as the Nurſery 
and School of all our Country Law-jobbers, and 
County Politicians, as the Source of almoſt all 
that ſhameleſs Partiality, impious Perjury, and 
cruel Oppreſſion, under which the Country 
groans z and of all thoſe monſtrous Verdicts eſpe- 
cially, with which the Petty Juries of one Coun- 
ty have ſurpriſed and ſhock'd even thoſe of 
another. ; | | : 22 
Again, this ſame Conſtitution of the Petty 
Jury, while it, as it were with one Hand Scatters 
the Contempt of Juſtice and an Oath among the 
People, with the e drives away the wa | 
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and the Conſcientious from the Adminiſtration of 
our Laws aud the Service of their Country, It 
muſt be great Reſolution indeed, and ſuch as few 
| Men are Maſters of, that can encourage an honeſt 
| Man to. make one on a Petty Jury, when he 
| knows, that if he ſhou'd diſſent from the Intereſt 
1 that is to govern the reſt, he is to be made the 
. pubick Mark of Calumny, that his Reputation, 
and his Fortune, if it be liable, are to be worried 
by the Den of Lyons, whoſe Teeth are Spear 
and Arrows, and whoſe Tongue is a ſnarpSword. 
Few Men wou'd care to run into the miſerable 
Dilemma, either to act againſt their Conſciences, 
or to bring on themſelves the Perſecution of the 
County in which they live. For this Reaſon it 
is that honeſt and ſcrupulous Men abſent them- 
ſelves from the publick Buſineſs, and chuſe to be 
fined rather than incur a much greater Evil, 
which they have ſo juſt Reaſon to fear the claſh- 
ing of their Conſciences, and the Conſtitution of 
the Petty Jury will bring upon them. By this 
Means the Fine, that was intended for the pub- 
lick Good, becomes a Tax upon Conſcience and 
common Honeſty, Commodities ſo rare that I 
believe the Duty on them brings but little into the 
Treaſury of any County. An honeſt Man who 
keeps a Shop, or deals in any Kind of Retail, 
whoſe Buſineſs and Trade depends upon the 
Number of his Cuſtomers, is more eſpecially 
concern'd to ſhun an Aſſizes, if there be any 
Cauſe to be brought on above the Tryal of a 
Pick-pocket ; becauſe he is more dependant on 
his Character, and on the Good or III-will of 
= his Neighbours, than People in any other Kind 
1 of Buſineſs. Nor is the Loſs of this Claſs. of 
Ss Men to Juſticea ſmallone, becauſe, of all Kinds of 
Men, capable of being on a Petty Jury, from 
the Country Squire to the five Pound Farmer, 
there are none, generally ſpeaking, ſo rational or 
| conſcientious 
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conſcientious as the Merchants, none on whom 
the Welfare of the Nation does ſo much, or ſo 
immediately depend, none therefore who are both 
ſo well qualify'd for, or ſo juſtly intitled to the 
Adminiſtration of Law and Juſtice. 

Can any Country be more unhappy than one 


in ſuch a Situation as this, with Medlers, and 


Time-Servers, and Party-men, to ſay no worſe; 
and worſe need not be ſaid, to execute its Laws, 
and diſtribute Juſtice? And can any thing be 

etty Jury is principally in Fault? Let every 
one judge now whether, in a Place, where Self- 
intereſt, Avarice, and Corruption prevail, the 
Rich, and the Cunning muſt not have the Ma- 
nagement of every Thing. It is not poſſible 


that there ſhou'd be common Privileges or a 


publick Good where Honeſty is wanting, be- 
cauſe Conſcience being thruſt out of Play, and 
Intereſt the only Principle, the only Spring and 
Motive of all that paſſes, Power muſt be bought 


and fold, muſt inevitably fall into the Hands of a 


few, who are able to purchaſe it. By this Means 
that Share of Power, which by our Conſtitution 
is veſted in the Commonality, is as effectually 
taken out of their Hands as if there were but one 
will in the Nation, In ſome Counties the Go- 


vernment, which ought of Right diffuſively to 


belong to the whole Body of the People is col- 


lected and ſhared by two or three, who aſſociate 


to diſpoſe of it, as ſeems beſt to themſelves, 
without being diverted from their Schemes, or 
maiming their Meaſures by weak Scruples about 
Juſtice. Among theſe however, Juſtice is ſome- 


times done, and the People admitted to ſome _ 


_— in Affairs by the mutual Jealouſies, and 
the frequent Contentions among their Leaders. 
When the great ones fight for the Power, the 
People, under their Feer, ſometimes catch up 
B 2 * ſuch 
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ſuch Parcels of it as fall in the Scramble. There 
are but two Sides of a Queſtion, ſo that when 
thoſe in Power are divided, the ſtronger Party 
muſt take one Side, and ſometimes it happens 
luckily to be the right one. In other Counties 
the Adminiſtration is purely monarchical. There 
is one Perſon who can carry any thing. 
Whoever has a Point to gain muſt have his 
Aſſiſtance, and in Licu of it engages his whole 
Intereſt, and his moſt vigorous Services to that 
Perſon. And as this either was, is, or may be 
the Caſe of every one within the County, ſo 
the little Tyrant has every body at his Devotion. 
Who now is ſo blind as not to ſee, that this cou'd 
never happen, had Oaths and the Love of Juſ- 
tice the Weight among us that they ought to 
have? And who does not fee by what Means 
we are taught the ſcandalous Contempt of Oaths 
and Juſtice that reigns among us; and how it 
comes to paſs, that a People made free by the 
preſent Conſtitution of the Kingdom, are ſhame- 
fully and miſerably enſlaved by their Corruption 


and want of Conſcience ? 


I know nothing more ridiculous than to hear 


our People, as they often do, calling a Petty 


Jury the Foundation and Security of all their 


_ Liberties and Privileges, and idly congratulating 


themſelves upon that Influence and Weight which 
it gives them in their Country. They think 
themſelves very happy that they and their Dif- 
terences are to be judged by their Peers. 

But if there can be no Liberty, nor Privi- 
lege, where there is no Conſcience, as it is plain 
there cannot; and if it is true, as it certainly is, 
that the Bulk of the People make no Conſcience 
of deciding as the ruling Party directs, I cannot 


ſiee where thoſe boaſted Privileges are to be found. 


Shall any Man glory that he is to be the Inftru- 
| 1 | ment 
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ment of another's Will, that he has leave to re- 
peat another Man's Words, that he is employ*d 
to carry on the Deſigns of another, tho? to his 
own eternal Shame, and perhaps at the Expence 
of his Soul? And yet this is all theſe mighty 
1 and Governors are truſted with. Nor 
ave they more Reaſon to rejoice in their Right 
to be judged by their Peers, as they call it. To 
be judged by one's Equals is, no doubt on't, an 
high and ineſtimable Privilege, but are our Com- 
monality judged in this Manner? No, tho* they 
ſee ſome of their own Rank on their Juries, yet 
they ſee one or more at the Head of them in all 
Matters of Moment, as far removed ahove them 
in Wealth and Power as many Barons are. And 
when this is not the Caſe, tlioſe twelve Men are 
not going, as the People imagine, to examine and 
Judge of the Affair before them, but only to go 
thro' the legal Forms, and at the Concluſion 
to bring in the Verdict dictated to them by the 
leading Man or Men of the County, who are 
no more their Peers or Equals, tho' they are 
called fo, to diſtinguiſh them from the Nobility, 
than the Nobles themſelves. To be judged by 
one's Peers, in any Senſe that can be call'd a Pri- 
vilege, is to be judged by ſuchquals, as from 
living in a Condition nearly the ſame with our 
own, may have Humility” enough to - conſider 
our Cafe with Attention, Fellow-feeling ſufficient 
to temper the Rigour of Juſtice, and what is 
more than all, by being upon an Equality 
with the Parties in the Diſpute, ' may fear to injure - 
either by an unjuſt Verdict. But does he that 
rules a County fear the Diſpleaſure or Complaints 
of a poor Farmer or Tradeſman? Does he feel 
the Anguiſh of an unhappy Priſoner, or a mi- 
ſerable Family diſtreſ*d by Robbery or Oppreſ- 
ſion? Will he condeſcend to diſcuſs with Exact- 
neſs the Differences of mean People, which, tho 
B 3 | they 
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they be to them Affairs of the laſt Conſequence, 
are nevertheleſs contemptible Trifles to him ? If 
he will, why, then it is no Happineſs to be 
Judged by our Equals, ſince our Superiors can 
do it as well, and we are very idle to boaſt of a 
Privilege, which we neither haye, nor can fee 
Reaſon to deſire. | 
Upon the Whole, the Obſervation of every 
one may ſatisfy him, that a Petty Jury, in teach- 
ing Perjury and Diſhoneſty, takes away the Li- 
berties of the People, and brings them into the 
moſt abject State of Slavery that can be imagin'd. 
It is the peculiar and the glorious Privilege of 
Honeſty and Integrity that they cannot be en- 
ſlaved, and that nothing elſe can be free. It is 
the Reproach and Miſery of Diſhoneſty, that 
by its own Nature, it unavoidably brings on it 
ſelf Tyranny and Oppreſſion. If a Man is to 
be fold, there is one always ready to buy him. 
It Selfiſhneſs and Avarice, help'd out by Baſeneſs 
and Diſhoneſty, can ſet Conſciences to Sale, 
Ambition will never fail to find Purchaſers. And 
thoſe, who buy other People's Conſciences, can- 
not but have mercenary ones of their own. The 
petty Tyrant of a County always exerciſes his 
Poyer in the ſame Manner that he got it; only, 
as it fares in all Kinds of Traffick, he will not 
give it, unleſs for more than it coſt him. This 
impudent and ſaucy Encroachment from which 
tew, if any Counties, are free, is the Cauſe of all 
that Perverſion of Juſtice, which ſcarce any ho- 
neſt Man has not one Time or other ſuffer'd by, 
nor ſcarce any Rogue that has not rejoiced in. 
This gives away Right, perſecutes Innocence, 
protects Crimes of all Kinds, among which 
Murders, eſpecially of the moſt barbarous and 
horrid Nature are brought off, not only with 
Impunity, but Triumph. There is no need to 

aſſign 
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aſſign Inſtances. - There is not a County in the 
Nation that has not over and over again im brued 
itſelf in innocent Blood, within theſe twenty 
Years paſt, by acquitting Murderers, proved 
guilty with ſuch Evidence as the Laws of God 
and Man have made ſufficient. Fg | 
To ſay, chat the Judge of all the Earth, will 
exact publick Vengeance for the Groans of the 
Opprels*d, and the Crys of innocent Blood, is to 
expoſe one's ſelf to the Ridicule of an infidel and 


abandon'd Age; an Age taught, by Perjuries on 


Petty Juries, to fear God and Divine Juſtice no 
more than it fears the Laws or Juſtice of Men, 
However a Remedy muſt be apply'd to theſe 
Enormities. If the Nation has not the Virtue to 
redreſs this terrible Grievance, nor natural Mede-.- 
cine of it's own to cure ſo miſerable a Malady, 
no doubt on't Divine Providence will, as uſual, 
put it under ſuch a Diſcipline, as may at once at- 
tone for paſt Grievances, and be likely to ſuppreſs 
them for the future. But as Providence ſeldom 
redreſſes general Grievances, unleſs by general 
Calamities, wou'd it not be better to avert. the 
Neceſſity of ſo dreadful a Remedy by an eaſy 
and rational Method of human Contrivance ? Ta- 
king it for granted that it wou'd, I ſhall propoſe 
ſuch an one as may probably anſwer the End, 
without making any other Apology for my ſo 
doing, than this, that the Scheme TI intend to of- 
fer is not my own, and that it has already been 
practiſed with excellent effect by the wiſeſt and 
beſt govern'd Nations in the World. | 
J believe every one will allow, that a Scheme, 


by which the Sanctity of Oaths wou'd be pre- 


ſerv'd, Juſtice duly executed, and the People 


| judged by their Peers, without any Alteration in 


our national, Conſtitution, or any material Change 
in our Laws, would be a very uſeful and deſirable 
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one; and I hope that which I ſhall propoſe will 


ſeem the moſt likely to anſwer all thoſe great 
Ends. 


The firſt Thing to be done in order to this 


Scheme, is to appoint a Jury or certain Number 
of Men for all Tryals. 


Let TwWENTY THREE be the 
Number, and let the Choice be made 
as it is at preſent, by the Return of 
the Sheriff, and the Right to ob- 
ject. In criminal Caſes, let the 
Priſoner at the Bar be permitted to 
object peremptorily to no more than 
five Perſons; but let him have a 
Right to throw out every Man of 
the whole Return, provided he can 
aſſign a ſufficient Reaſon, In Caſes 
of Property, let the Choice be made 
as it is at preſent ; but let the Num- 
ber be TIWENTVYV THRER. Let the 


Twenty Three Men, when fix'd, 


be ſworn in a moſt ſolemn Manner, 


well and truly to try, and true De- 


liverance make in the Cauſe to be 
brought before them. Then let 
them proceed to Tryal. As ſoon 


as all the Witneſſes are examin'd, 


\ hs and 


bk. 

and the Judge has fumm'd up the 
Evidence, let two ſpherical Pieces 
of Marble, one white and the other 
black, of half an Inch in Diameter, 
be deliver'd to each of the Jurors. 
After this, let the Jury continue in 
its Box for ten Minutes; and if any 
one of them ſpeaks to another, or 
if any one, not on the Jury, ſpeaks 
to one or more of the Jurors, let 
him be fin'd fifty Pounds, or im- 
priſon d for a Year. Let the then, 
in the Order in which they were 
ſworn, return, each Man his own 
Verdict, in the following Manner. 
Let. there be placed before the Judge 
of Aſſize two brazen Urns, each 
four Feet high. Let the Mouth of 
each Urn be wide enough to re- 
ceive the largeſt Hand. Let. the 
Mouth grow narrower towards the 
Bottom, > ll it. forms a Neck only 
two Thirds of an Inch in Diame- 
ter within. Let it open again to a 
Foot in Width, and at two Feet 
Diſtance below the narroweſt Part 


of 
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of the Neck; let a thin Slider of 
Braſs cut off the lower Space of 
the Urn horizontally. Let this Sli- 
der have an Handle on the Outſide 
by which it may be pull'd out or 
thruſt in. Let one of theſe Urns 
be ſet to the right Hand of the Ju- 
ror, and the other to the Left. Let 
that on the Right be the Urn of 
Verdict. If the Juror wou'd acquit 
the Priſoner, or find for the De- 
fendant, let him put his right Hand 
into the Mouth of the right Hand 
Urn, and drop his white Stone intoit ; 
if he would condema the Priſoner or 
find for the Plaintiff, let him drop 
his black Stone into it. Let him 
with his left Hand drop his other 
Stone into the Urn on his left Hand. 
As ſoon as the Stone drops on the 
horizontal Plate of Braſs, let the 
Judg e pull out the Plate, upon 
which che Stone will fall into the 
lower Part of the Urn. If the 
Stone, when it falls on the hori- 
zontal Plate, does not render one 
clear 


(27) | 
| clear and audible Sound, let the 
Party on either Side, that ſuſpects, 
appoint a Man, who, before the 
Judge pulls out the horizontal 
Plate, ſhall put his Hand, having 
firſt ſhewn To he has nothing! in 
it, into the Belly of the Urn, at a 
Door made ſo high in the Side of 
the Urn, that the = cannot be 
ſeen through it; and having felt 
whether there is — or leſs than 
one Stone on the Plate, he ſhall 
withdraw his Hand, ſhewing that 
he has nothing i in it. Upon this 
the Door ſhall be ſhut by the Judge. 
If he who was appointed to feel 
the Inſide of the Urn, fays there is 
but one Stone in it, the Judge 
ſhall then pull out the brazen 
Plate. But 5 he ſays there is none, 
then the Juror ſhall be fin'd fifty 


Pounds, and be obliged to drop in 

his Stone in Pain of five hun- 
dred Pounds or three Vears Im- 
priſonment. If the Tryer fays 
there is more than one Stone, then 


the 
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the Judge ſhall take them out, and 


obliging the Juror to drop a lingle 


Stone, ſhall fine him in the Sum 
of fifty Pounds. When the whole 


Twenty Three Men have thus de- 


ited their Votes, the Judge in 
the Sight of both Parties and all 
the People, ſhall open the Bottom 
of the Urn of Verdicts, at a Door 
made for the Purpoſe beneath the 
horizontal Plate of Braſs, and tak- 
ing out only one Stone at a Time, 
ſhall ſhew it to the Parties and 
the People, till he has taken out 
twelve of one Colour, upon which 
he ſhall ſhut the Urn and draw 


out no more. If there are twelve 


white Stones, the Priſoner is ac- 
1 or the Defendant found 
or. If there are twelve black 
Stones, the Priſoner is condemn'd 
or the Plaintiff found for. 


As this Scheme will at firſt Sight ſeem a little 
odd, it will not be amiſs to aſſign the. Reaſons 
of each Particular in it. 


And 


(29) 

And firſt, as to the Number Twenty Three: 
By the preſent Conſtitution of a Petty Jury, 
there muſt be an Agreement of twelve Men 
to make a Verdict. If the Reaſons for that 
Number are good, they wil! be as good for 
the Number in this Propoſal becauſe the leaſt 
Majority in Twenty Three being Twelve, and 
the Verdict being the Opinion of the May 
rity, there will always be an Agreement of twelve 
at the leaſt. If it be objected here, that when 
there is an Agreement of only Twelve againſt 
Eleven, as it will ſometimes happen, the Ver- 
dict will in that Caſe, be really the Verdi& of 
one only; and that it wou'd be hard that the 
Property of any one ſhov'd be determin'd by a 
ſingle Man, and harder ſtill that a Life ſhou'd 
depend upon one Vote; I anſwer that an A- 
greement of twelve Men obtain'd with a due 
regard to their Oaths and to Juſtice, even when 
oppoſed by Eleven, is a more equitable Verdict, 

« than one obtain'd in the preſent Way, by which 
Oaths and Juſtice are brought into ſuch Con- 
tempt. When a Jury of Twenty Three Men 
are ſo divided, it ſhews the Caſe is very 
doubtful, and that the Evidence and Arguments 
on both Sides are near equal. Such they 
wou'd appear to a Jury of the preſent Kind, 

and fo perhaps as to divide it equally ; and if 
they did, an Agreement brought about by dif- | 
puting, teezing, Sollicitation, Fear, or Favour, | 

Inducements that have nothing to. do. with the | 
Merits of the Cauſe, wou'd be neither an Evi- 
dence of, nor a Security to, Juſtice. One fair 
and candid Voice, if there were no more, is 
cxraialy beyes than ſix, dene off 1. a Ju- f 
ry Room from a Judgment form'd upon hearing 0 
the Evidence. And if it be ſaid, ha as the 
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Judgment of the Eleven is as honeſtly and can- 
didly form'd, as that of the twelve, ſo it ought 
to weigh, in the Scales of Juſtice, nearly as 
heavy, whereas by my Propoſal it is allow'd 
no Weight at all; I muſt beg leave to inſiſt 
that this is unavoidable, where the Cate is 
very doubtful, and that an Agreement of twelve 
Men in the preſent Way cannot alter the Na- 
ture, tho it may the Appearance, of the Caſe, 
to the great Detriment perhaps of the one Party, 
but in ſuch Caſes muſt be founded on mere 
Partiality and Perjury. There is not a doubt- 
ful Caſe, in which; if the twelve Men on a 
Petty Jury of the preſent Form are agreed 
on one Side, you might not find twelve 
more, at leaſt as honeſt, that wou'd agree 
on the other Side. Now twelve againſt twelve 
leaves the Matter as it was, If it be objected 
that when the Caſe is ſo doubtful, there ought to 
be no Deciſion, I leave this to be anſwer'd by 
the Advocates of our preſent Jury, in the Con- 
ſtitution of which there is ſo much Care taken to 
force a Deciſion by Methods quite foreign to 
the Merits. In the Propoſal now before us the 
Deciſion is brought about by a candid Enquiry 
into the Evidence, and ſupported by an Oath, 
and that Oath guarded againſt all rn: 
by Secrecy and Safety. 


As for a Criminal in particular, if he have 

a Right to throw out five peremptorily, and 
as many more, as he can ſhew good Reaſon for, 
from the Sheriff's Return, he is rather better 
ſecured, than Juſtice will allow, conſidering 
that Mercy generally leans a little too ſtrongly 
to his Side, The Right, which the preſent 
Regalation affords the Priſoner at the — to 
| row 
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throw out twenty by peremptory Objection, 
ſeems to be unreaſonable. The chief, if not the 
only Argument for allowing of petemptory Ob- 
jections at all, is this. | | 


A poor Priſoner may have good Reaſons for 
objecting to ſeveral Perſons return'd for his 
Jury, which, in his Circumſtances, it wou'd 
be dangerous for him to aſſign, But then it 
is ſcarce at all to be ſuppoſed, that twenty 
Inſtances of this Kind will happen to any 
one Man. There are ſeldom more than two or 
three Gentlemen of the firſt Rank return'd on 
| ſuch Juries; and it is altogether in relation to 
them that the peremptory Objection 1s uſeful. 
They are not really the Priſoner's Peers. They 
may have it in their Power to injure him at, 
or after, his Tryal. It is neceſſary therefore, 
that he ſhou'd have a Right to remove them 
from his Jury, if he thinks them prejudiced 
againſt him, in a Way the leaft diſobliging. 
But on the other Hand, if too great a Liberty 
be allow'd the Priſoner, he may by that Means 
throw out all ſuch Perſons on the Return, as 
he thinks too ſtriftly juſt to acquit him; and 
indeed this happens every Day. An Indul- 
gence of ſuch a Nature ought to be but ſpa- 
ringly allow'd. As no one ought to be upon 
a Jury againſt Reaſon, ſo no one ought to 
be thrown off, without a Reaſon ; and of this 
Reaſon the Court ought in almoſt all Caſes to 
Judge. OT 


It is evident from Experience, that a miſ- 
taken Pity, which the Juror has no Right to 
ſhew, the Priſoner not being at all the Object 
of his Mercy, is ſtrictly to be guarded againſt, 

SEE. eſpecially 


. 

eſpecially in Tryals of Murder. There is 
ſcarce 2 Body ſo monſtrouſly wicked and 
cruel, as to put his fellow Creature to death, 
even tho* he may have had a quarrel with 
him, againſt Juſtice and his Oath. But there 
are prodigious Numbers affraid to condemn, 
tho* they judge the Priſoner guilty, And yet 
the Allowances given to Criminals are ſo great, 
that thoſe who gave them, muſt have done it 
on a Suppoſition, that the Generality of Men 
wou'd condemn a Man to the Gallows, tho' 
innocent; and few acquit him, if guilty, 


The next Thing to be conſider'd in the 
Scheme, is the Manner propos'd for the Jurors 
to vote in. It will, I believe, be readily grant- 
ed, that thoſe, who are to adminiſter the Law 
in any Capacity whatſoever, ought to be ex- 
5 as little as poſſible to Temptations to 

artiality. It has been already ſhewn that the 
preſent Form of a Petty Jury does extremely 
expoſe Jurors to ſuch "Temptations, and how. 
This is what the Scheme under Confideration 
propoſes chiefly to remedy, firſt by taking 
away the Hunger, Cold, Darkneſs, and Con- 
finement, which have hitherto been moſt ab- 
ſurdly applied to prove the Priſoner at the 
Bar guilty or not guilty, and to ſupport the 
Plea of either the Plaintiff or Defendant ; and 

in the next Place, by enabling the Juror to 
return his real Judgment according to his 
- Oath, without the leaſt Fear of ſuffering any 


TI 


Way for his Impartiality. This Latter is 
fected two Ways, Firſt, the Jury after hear- 
ing all the Evidences fworn, and the Subſtance 
of what they deliver'd, ſumm'd up by the 
Judge, are to fit for ten Minutes in the * 

that 
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that no body may tamper with them; 
and ſilent, that they may not tamper with 
each other, nor diſcover each other's Senti- 
ments. During this Time each Juror may 
ſettle his own Judgment upon the - Matter 
with greater Clearneſs, Competency, and Im- 
partiality, than he cou'd, were he to diſpute 
every particular Point with his fellow Jurors. 
The Judgment of a Juror ought to be form'd 
from, and founded on, the Evidence only. 
For once the Opinion or Perſuaſion of ano- 
ther ſets him right, it miſleads him an hun- 
dred Times. If one Juror founds his Judg- 


ment on that of another, thoſe two are in 
Effect but one. | | : 


Why is not a written, or orally reported 
Evidence received before a Petty Jury ? Is it 
not becauſe ſuch an Evidence might receive 
ſome Addition,, or Diminution, ſome Turn 
or Byaſs from the Hand by which ie muſt 
be ſent, if the Witneſs were not to be ex- 
amin'd perſonally ? But this Inconvenience 
might be partly incurred, if any Juror were 
to receive the Evidence thro* the Conception 
of his fellow Juror, as he muſt, if he gives 
up his own Sentiment for his, after a Debate. 
By the Method now propofed a Juror may 
have Leave to form his Judgment from the 
Teſtimony brought before him, and at the 
ſame Time conceal it from his fellow Jurors. 
So far Impartiality in regard to the Cauſe, and 
Safery as to himſelf, are provided for by one 
and the ſame Expedient. 


Nor are thoſe two neceſlary Points leſs 
effectually . the Method * 
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( 34 ) 
for collecting the Votes of the Jurors. Each 
can render his Vote, without diſcovering his 
Judgment to any body ; he can conceal the 
Stone, by which he intends to vote, within 
his Hand, till he puts his Hand within the 
the Mouth of the Urn, which will effectually 


hide che Colour of his Vote, till it has got out 
of all Danger of being ſeen. He can put the 


other Stone into the other Urn with the 
ſame Secrecy 3 and Sectecy is neceſſary in 
that as well as the other Stone, becauſe if 
the Colour of that were known, it wau'd 


diſcover the Colour of the other. As ſoon 


as the Judge ſhall have drawn twelve Stones 
of one Colour, he is to ceaſe, becauſe there is 
then a Verdict, and becauſe ſhou'd the Stones 
be all of one Colour, he muſt diſcover the 


Judgment of every Man on the Jury, by 


expoſing the Stones to View. After the Ver- 
dict is publiſhed, the Judge may (the Urns 
having been ſo contrived for the Purpoſe) 
mix all che Stones together in one Urn, by 


which Means the Votes will be for ever a 


Secret, unleſs any Juror has a mind to dif- 


cover his own, As all the Perverſion of Juſ- 


tice, the Partiality, and Perjury, of which 
our Petty Juries have been guilty, was chief- 
ly, if not wholly, occaſion'd by the Know- 
ledge that every one muſt neceſſarily have of 


the Judgment of every Man on the Jury, 
ſo it is hoped, that by thus effectually pre- 


venting that Knowledge, the Injuſtice occa- 
ſion'd by it might be alſo prevented. If we 
wou'd have Juſtice done, we ſhou'd not ſuf- 
fer the doing of it to be attended with any 


Sort of Inconvenience. If it is poſſible, he 


that is to do it, ſhowd have his Perſon, his 
1 Character, 


l 


1 


character, his Fortune, his Peace ſo ſecurely 
guarded, that no Conſequences of his Im- 
partiality might ever effect him in any 
Quarter. The Law ought to leave thoſe who 


are to adminiſter it, as well as thoſe who 


are to obey it, as little expoſed as poſſible 
to Temptations to Mal- adminiſtration, or 
Diſobedience; either from their own Weak: 
neſſes, or from the Practices of others. 


It may be here objected, chat this very 
Secrecy, to ſecure which there is ſo mucli 
Pains taken in this Propofal, wou'd be more 
prejudicial to Juſtice than the contrary; in- 


aſmuch as a diſhoneſt Juror wou'd little 


care how unjuſtly he voted, if he were ſure 
to conceal his Vote. This Objection is built 
upon a Suppoſition, that Shame and Regard 
to Character are the chief or only Motives 
to the doing of Juſtice. But we fee that if 
People can have the Conſcience to do an 


unjuſt Thing, they will eaſily find Impu- 
dence to face it our. Twelve Men can keep 


each other in Countenance, fupported by the 
ruling Party in the County, and the gene- 
neral Vogue into which Diſhoneſty of that 


Kind is brought, by being often repeated. 


The Objection ſuppoſes too, that Injuſtice 
and Perjury are treated with due Abhor- 
rence, that the Perſon who has been guilty 
of them, is ſhunn'd and deſpiſed by Man- 
kind; which is not true. Reſpect waits up- 
on Rank and F ortune, and Contempt only 


upon Poverty. If Juſtice is to be built up- 


on the ſandy Foundation of Regard for 


Credit and a good Name, it muſt foon 


tumble to the Ground. Impartiality is ne- 
A „ 
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| 
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ver juſtly eſteem'd, nor the contrary duly 
deſpiſed, but where Religion and Conſcience 
have laid a general Foundation for Indignati- 
on in the one Caſe, and Veneration in the 
other. If then there is ſo juſt a Spirit of 
Cenſure among us, why ſhou'd we not ra- 
ther Ground the Execution of our Laws, 
on that Senſe of Religion, which it neceſ- 
ſarily Suppoſes. But this Objection takes the 
Thing in Queſtion for granted, (viz.) that 
the more the Sentiment of any Juror is 
known, the leſs apt he will be to make a 
partial Return. This wou'd be true if we 
cou'd ſuppoſe him never tamper'd with. 
If I have not ſufficiently proved the contra- 
ry of that which this Objection maintains, 
in the firſt Part of this Diſſertation, let uni- 
verſa: Experience prove it for me, 


But the Scheme does not only provide 
for a juſt Verdict, by making it lafe for 
the Jury to return ſuch an one; it alſo 
guards againſt any Frauds that might be 
committed, for or againſt, in collecting the 
Votes. The Stone is to be only half an 
Inch in Diameter, that it may be the bet- 
ter conceaPd in the Hand. The Neck of 
the Urn is to be only two Thirds of an 
Inch in Width, that two Stones may not 
be drop'd through it at once; and if they 
are drop'd, the one after the other, they 
muſt detect the Cheat by rendering each a 
diſtin Sound on the horizontal Plate of 
Braſs. The Sound will be ſufficiently 
loud, becauſe the Stones falling from- twa 
Feet in Heighth, will ſtrike with Force 
enough to be heard at a good — 


EF) - 

The Parties on both Sides, upon any Cauſe 
of Suſpicion, will have a Right to ſearch 
the Urns, not only before the Poll begins, 
to try whether the Urns are made accor- 
ding to Law, or whether there be any 
Stones of the ſame Kind with thoſe, by 
which the Jurors are to vote, left in them, 
but alſo during the Poll, if foul "1 be 
in the leaſt ſurmiſed, 


It is moſt humbly ſubmitted to the can- 


did and judicious Part of the Nation, whe- 
ther this Scheme be not better fitted to 
anſwer the Ends propoſed by a Petty Jury 
than the preſent Practice. In the latter 
every Juror's Vote is publiſhed, and that 
Publication bringing with it I kncw not 
how many Conſiderations to byaſs the 
Mind, occaſions infinite Perjuries ; in the 
| Former, if a Juror has the ſmalleſt Mite 


of Conſcience, he will vote according to it, 


ſince by concealing his Vote, he effectually 
ſecures himſelf againſt the Malice and Re- 
venge of the Party whoſe Cauſe he con- 
demns. In the Latter, Juſtice is left ex- 
poſed to Fear and Favour; in the Former 
it is as well defended againſt both, as is 
poſſible in human Affairs. In the Latter, 
the Rights of the People to judge and be 
judged by their Peers is quite taken away, 


and engroſsd by a few of their Superiors 


whereas in the Former thoſe Rights are re- 
ſtored to the People according to the Conſti- 


tution of our Country, and the true Intenti- 


on of a Petty Jury. The Propoſal makes 
no Change in the national Conſtitution, nei- 
ther contracts the Power of the Crown, nor 
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extends the Liberties of the People; it on- 


ly defends thoſe Liberties againſt the Arti- 
fice and Oppreſſion practiſed by a few upon 


the Body of the People, upon Conſcience 


go common Honeſty. The Laws in be- 
ing will quadrate as well with a Verdict 
obtain'd by this Scheme as by the old one ; 


or if any Alteration wou'd be neceſſary, it 


would be ſo ſmall, that both it and the 
Propoſal might be brought within the Com- 
pals of an Act of Parliament. 


I hope the Reader will not think it too 


much to expect an Act of Parliament for 


the Purpoſe, ſince the Cauſe of Conſcience, 
and Juſtice, ſince the Good of the Publick 
is ſo intereſted in it ; and fince the Parlia- 
ment, always ſtudious of our Welfare, has 
already . ſhewn its Sentiments of a Petty 
Jury by the ballotting Act, the Intention of 
Which is to prevent artiality in the Choice 
of a Petty Jury. Now the Neceſlity of this 

revention, every one knows, is in Propor- 
yoo to the Opportunities of, or rather 

emptations to Injuſtice, thrown in a Jury- 


wan? s Way 'by the Conſtitution of a Petty 


Jury. But why a Remedy in Caſes of Pro- 
perty, and not as well in criminal Caſes ? 

Are our Lives leſs valuable than our Poſ- 
ſeſſions? Or why a Remedy in Part, when 
the Cauſe of Grievance might be as eaſily 
cut out of our conſtitution Root and 


Branch! 1 


But ſome will object that Changes in the 
Law are Dangerous. It is true they are, 
IP: they bring with them any conſiderable 
, | Alte- 


(39 ) 

Alteration in the Conſtitution ; but the Change 
now propoſed can effect no Sort of conſti- 
tutional Innovation. - The ſeveral Parts of 
the political Building, are juſt where they 
were, only in a little better Repair, If 
mere Changes in the Law be ſo dangerous, 
how comes it to paſs that we are not long 
ago ruined by the frequent Acts of Par- 
liament to amend or repeal old Laws, and 
to eſtabliſh new ones? Changes for the 
Better are as uſeful in the Law as in other 
Things. That the Change now propoſed 
wou'd be for the Better, I hope will ap- 
pear to every Body who conſiders, that as 
the, Matter now ſtands, a Party can carry 
the moſt unjuſt Cauſe, or a ſingle Perſon 
thro? Ignorance, Prejudice, or Obſtinacy 
hinder the moſt Equitable from taking 
Place ; that, after much Time and Trouble, 
to ſay no worſe, a Tryal may be drawn, 
like a Game at Poliſh, to the irreparable 
Detriment of both Parties, eſpecially that 
which is in the Right; and that on the 
other Hand, not only theſe Grievances are 
likely to be redreſs'd by the Propoſa], but 


a World of Perjury and Corruption pre-. 
vented, 


The ſame Objector will perhaps ſay, 
that tho* the Propoſal looks-plauſibly, yet 
it wqu'd not be ſafe to throw the Courſe 
of Law and Juſtice, out of the old Chan- 
nel, into one new and untried, But per- 
haps it wou'd, provided the old Channel is 
manifeſtly render'd indirect by turning to 
avoid this Heighth, and winding through 
that hollow; provided too that the new one 
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is apparently direct and regular. However, 
allowing this Objection to "be true, it does 
not in the leaſt affect the Propoſal, the 
Nature and Subftance of which is ſo far 
from being new, that it has been much 
better try'd than our Petty Jury. It is eſ- 
ſentially the ſame with the Atbenian and 
Roman Practice; and therefore as an ample 
Experiment has been made of it's Uſeful- 
neſs and Excellence by two Common- 
wealths ſo famous for Wiſdom, good Go- 
vernment, and Liberty, thoſe who cannot 
ſee its Uſefulneſs, or dare not truſt it, be- 
cauſe they have not actually tried it, ought 
to approve of it, upon the Authority 
Athens and Rome, rather than of a . 
Jury, on the Recommendation of the Goths 
and Saxons, from whom we have it. That 
we have not made aay Tryal of the Pro- 
poſal ourſelves, is true. But in anſwer to 
that, it will be ſufficient to obſerve, that 
the Tryal we have made of a Petty Jury 
gives it no manner of Advantage; but on 
the contrary, gives every Friend to Reaſon 
and Juſtice Occaſion to wiſh for any other 
Expedient, 


The Athenians ſometimes voted with 
white and black Stones, in much the fame 
Manner with the Scheme. They had two 
Urns, each of them ſo narrow at the Neck 
that one Stone only cou'd be put in at a 
Time, They put all che white into one 
Urn, and all the black into the other. 
[They ſhew'd the Ball openly, and preſent- 
ed it with their Thumb, Fore-finger and 
Middle. In this Way of voting, the Judg- 


ment 


(47) 


ment of every one was known; ſo to re- 


medy this great Defect, they afterwards 


made uſe of little Balls or Pellets of Braſs, - 


one half of which being perforated by a 
ſmall Hole were damnatory, the ofher that 
were not perforated, acquitted. When they 
preſented theſe, they cou'd cover the two 
Apertures of the Hole with their Thumb and 
Finger, by which Means at the fame Time 
that they ſhew'd openly the ſingle Ball by 
which they voted, they concealed the Nature 
of the Vote. They did not confer between 
the Examination of Witneſſes, and voting 
their Verdict. Fhe Deciſion was found by 
the Majority, and the Poll taken by an 
Officer appointed for the Purpoſe; who 
with a Rod kept the different Kinds of Balls 


aſunder, as they were told out. In capital 


Caſes they went through two Polls; in 
the Firſt they determin'd whether the Per- 
ſon ſhou'd be condemn'd or acquitted ; in 
the Second (if the Perſon was condemn'd in 
the Firſt) they determin'd the Quality of 
his Crime and Puniſhment: Y 


The Romans for many Years gave their 


Votes viva voce, by which Method many 
of the lower People, thro* Fear of their Su- 
periors voted againſt their Conſciences. To 
remedy this Evil, Gabinius procured a Law, 
that the People in their Elections might 
not vote openly, but by certain Tablets. 
Afterwards Caſſius preferr'd a Law that 
this Way of voting by Tablets ſhou'd be uſed 


by the Judges in their Judgments, and the 


People in their Comitia Tributa, in which 
they treated of Mulcts and Amercements, Cælius 
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the Tribune extended this Privilege of vo- 


ting by the Tablet to Caſes of Treaſon, 


and Papirius to the Propoſal of their Laws. 


The Manner in which they voted was this. 


Every Judge received from the Prætor three 
Tablets; on one there was an A. for ab- 


ſolvo; on another a C. for condemno ; and 


on the third V. L. for non liquet, Theſe 
the Judges, who anſwer'd to the Jurors 


among us, convey*d privately into Urns ſet 


for the Purpoſe, and their Deterinination 
was found by, the Majority. I do. not find 


that the Judges conferr'd between Tryal and 


Determination, but that immediately upon 
receiving their Tablets, they diſpoſed of 
them into the ſeveral Urns according to 
their Sentiments. ON” 


| Thus we ſee both the Athenians and Ro- 


mans, after having felt the ill Effects of a 


Method, in Subſtance the ſame with ours, 
laid it aſide, and betook themſelves to that 


which I have been propoſing. So we have 


their Example, not only for the Thing it 
ſelf, but likewiſe for the Expediency and 


Prudence of the Change. They concealed 


their Votes, which they could never have 
done had they conferr'd upon the Merits, 
and they were determined by a Majority: 
They were in ſome Meaſure forced into this 


Contrivance by the Growth of Artifice and 


Ambition among them. If this ſeem'd a 
ſufficient Cauſe for ſuch a Change to them, 


why ſhall it not, when aggravated by the 
Propagation of Perjury under a Religious 


Diſpenſation ſo much more binding on the 


| Conſcience than theirs, ſeem alſo ſufficient 


t 


| 43 | 
to us? And if their Legiſlature had the 
Virtue, and the Concern for the publick 
Welfare, to make an Alteration, by which 
their private Intereſts were more affected, 
than in ſuch a Caſe the Intereſts of any 
Peer or Commoner among us can be, why 
may we not expect it from ours, who are 
prompted by the fame Love for their Coun- 
try, and the Influence of a better Religion? 
W hat Bleſſings will that Parliament merit 
from the People, and meet with from Di- 
vine Providence, whoſe Zeal for Juſtice, 
for Liberty, and the Veneration due to the 


Name of God, ſhall beſtow on their Coun- 


try a Law ſo neceſſary, and of ſuch ex- 
tenfive Benefit ! Thoſe worthy Members of 
either Houſe, who ſhall appear the fore- 
moſt to ſet on Foot ſome effectual Scheme 
for this great Purpoſe, and bring it to ef- 
fect, ſhall be eſteemed the Fathers of their 
Country for the preſent, and be remember- 
ed by ſucceeding Generations as publick 
Benefactors of the firſt Rank. And as the 
Righteous ſhall ſhine in a better Life than 
this, as the Stars in Heaven, ſo I wiſh it 
were no Offence to the miſtaken Delicacy 
of theſe libertine Times, to ſay that ſuch 
Friends to Juſtice and the Sanctity of Oaths, 
ſhall ſhine as Stars of the firſt Magnitude 
and Luſtre, or as the Sun in his Strength. 


Surely our poor Country is not quite de- 


ſtitute of ſuch Patriots, nor Truth, Juſtice, 
and Liberty of ſuch Aſſerters. | 


On the other Hand, there can be no 
Contempt too great, no Reproach too in- 
famous for ſuch, as ſhall ſubſcribe and abet 
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(44) 
the many Grievances under which their Re- 
ligion and Country labour by appoſing the 
only viſible Remedy that can be apply'd 
to them. What Notion ought we to en- 
tertain of a Conſcience capable of poſtponing 
ſo great and excellent a Purpole to little 
baſe Views of engroſſing the Intereſt of a 
County, of wreſting the Laws, and peg 
Juſtice by ſuch an Inſtrument as Perjury 

Or what Notion can we form of an Un- 
derſtanding (if ſuch an one there be) that is 
ſo wedded and enſlaved to an Uſage, mere- 
Iy becauſe it is old, that he dare not change 


It for a better, nay for an older! With 


what Indignation ought an honeſt Heart 
to riſe at a Wretch, ſo impudently proud 


and ſelfiſh, as to prefer the Grandeur of 
being the ruling Rogue of his County, to 


the Cauſe of Juſtice and his Country's 
Good ! And with what Scorn ought a Man 
of Senſe to look down on a Mind poſ- 
ſeſs'd with greater Veneration for the mere 
Ruſt and Cobwebs of Antiquity, than for 
Conſcience and Liberty! Surely there can- 
not be many of theſe in our poor Country: 
If there be, it is a poor and miſerable 


k 


Country indeed, 


Some People will fay, perhaps, that this 
Propoſal is made by ſomebody, who has 


contracted a Prejudice againſt Petty-] uries 


in general, from ſome Diſappointment ſuf- 
fer'd by the Verdict of a particular Jury. 
But I ſolemnly proteſt that neither I, nor 


any near Relation of mine, that I know of, 


was ever engag'd in a Law-ſuit of any 
Moment. Nor is there any more Reaſon 
| for 


. AR 
for my being prejudiced againſt a Gothick, 
than in Favour of a Greek or Roman Uſ: 

It is tracing the Source of this little Diſſer- 

tation too far to ſuppoſe it the Effect of 

any Thing, but that which it declares in 
every Page, a Concern for the Sanctity of 

Oaths, and the free and fair Diſtribution of 

Juſtice. If it be a Fault to be grieved at 

the Perverſion of the one, or the Violence 

done to the other, I am guilty. And if I 

have been miſtaken in either the Evil I 

complain of, or the Remedy I have 

poſed for it, I ſtand corrected; but it is 
only by the Cenſure of thoſe, who have 
both Underſtanding in ſuch Matters, and 
ſome Zeal for Conſcience and common Ho- 
neſty. Thoſe who have not, may be 

Criticks in the Laws of private Cabals, and 

dark Aſſociations; but I hope they will 

never ſeem to be proper Judges of their 

Country's Laws. They ſeldom look as far 

as their Qwn real Intereſt, never farther. 

They cannot extend their Views to the 

Publick Good, nor make a Nation the Ob- 

ject of their Affection and Concern. They 

can = therefore judge of the publick In- 
tere it. | 
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